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Section 1 Introduction

1.1 Purpose

The purpose of this document is to provide information regarding the different water quality
buffers that exist in Charlotte-Mecklenburg and the various ordinance requirements regarding
their protection. In addition, this document will describe the process that must be followed to
request approval to disturb a water quality buffer and the actions necessary to restore buffers that
have been impacted due to noncompliance with ordinance requirements.

1.2 Background

Water quality buffers are naturally vegetated areas adjacent to a water body that serve the
following functions:

» protect water quality by filtering pollutants contained in the storm water runoff;

« physically protect and separate surface waters from future disturbance or encroachment;

+ allow water to soak into the ground and recharge groundwater supplies;

« provide storage for floodwaters;

 allow channels to meander naturally;

« provide suitable habitats for wildlife;

» provide shade to reduce water temperatures; and

 provide channel stability through root mass.

Storm drainpipes end at the edge of the buffer and energy dissipaters are installed at the outlets
to diffuse storm water flow and facilitate pollutant removal (see Figure 1).

- WATER

Figure 1: How a Water Quality Buffer Works to Filter Pollutants
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Four (4) different types of water quality buffers exist in Charlotte-Mecklenburg as required by
various ordinances adopted by the City of Charlotte, Mecklenburg County and the six (6) Towns
between 1993 and 2008. The buffer requirements differ slightly based on jurisdiction and buffer
type. In 1993, the first water quality buffers were established along the streams and lakes located
in the drinking water supply watersheds draining directly to the Catawba River in western
Mecklenburg County. These buffers were developed to protect the drinking water supply
reservoirs along the Catawba, including Lake Norman, Mountain Island Lake and Lake Wylie.
In 1999, the Surface Water Improvement and Management or S.W.1.M. buffers were established
along all the streams in Charlotte-Mecklenburg. The purpose of these buffers is much more
encompassing and includes the buffer functions listed on the previous page. S.W.1.M. buffers
were the first to be applied county-wide. In 2007 and 2008, the post-construction storm water
ordinances were adopted that require 30-foot buffers with a no built-upon area along streams
with smaller drainages not covered by S.W.I.M. In addition, some buffer widths were increased
under post-construction and the Goose Creek and Six Mile Creek buffers were established,
which are the largest and most restrictive buffers in Charlotte-Mecklenburg. Each new buffer
ordinance that was adopted added to the previous buffer requirements, which were allowed to
remain in the local ordinances. This was done to ensure that there are no gaps in the buffer
coverage due to grandfathering. For example, the S.W.I.M. buffer ordinances (or requirements,
rules) were left intact when the post-construction buffer ordinances were adopted so that
developments grandfathered under post-construction would in most cases still be required to
comply with the S.W.L.M. buffers. In all situations where two (2) or more buffer types apply to
the same stream segment, the buffer that is more protective of water quality will apply. Provided
below is a summary of the four (4) different buffer types in Charlotte-Mecklenburg.

1. Water Supply Watershed Buffers — The water supply watershed buffer requirements went
into effect in the City of Charlotte, Mecklenburg County and the Towns of Davidson,
Cornelius and Huntersville between 1993 and 2001 through the adoption of water supply
watershed rules as part of the respective jurisdictions’ zoning ordinances. These buffer
requirements apply to the shoreline of the Catawba River lakes and the perennial streams
that drain to them, as well as the ponds they intersect, as delineated by a solid blue line on
the 1: 24,000 scale (7.5 minute) quadrangle topographic maps prepared by the United
States Geologic Survey (USGS). Appendix 1 contains a map illustrating the areas of
Charlotte-Mecklenburg subject to the water supply watershed buffer requirements. The
purpose of these buffers is to protect the public water supplies in Lake Norman,
Mountain Island Lake, and Lake Wylie and to comply with the N.C. Water Supply
Watershed Classification and Protection Act (NCGS 143-214.5). These buffers do not
have zones and are to be left predominantly undisturbed. They vary in width from 30,
40, 50 and 100 feet or the entire 100-year floodplain depending on the density of the
development and its location in the watershed. Appendix 2 provides an overview of the
water supply watershed buffer requirements in a tabular format.

2. Surface Water Improvement & Management (S.W.1.M.) Buffers — The S.W.I.M. buffer
requirements went into effect in all the jurisdictions in Charlotte-Mecklenburg between
1999 and 2000 through the adoption of the S.W.1.M. buffer rules as part of the respective
jurisdictions’ zoning ordinances. These buffer requirements apply to the streams and the
ponds that they intersect in Charlotte-Mecklenburg and not to the shoreline of the
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Catawba River lakes. S.W.I.M. buffers apply to intermittent and perennial streams that
drain >100 acres in the City of Charlotte, Mecklenburg County and the Town of
Pineville. S.W.1.M. buffers apply to streams draining >50 acres in the Towns of
Cornelius, Davidson, Huntersville, Matthews, and Mint Hill. The purpose of these
buffers is to physically protect and streams and ponds from future disturbance or
encroachment, filter pollutants, store floodwaters, provide habitat, and contribute to the
“green infrastructure” within Charlotte-Mecklenburg. S.W.I.M. buffers in all
jurisdictions except the Town of Cornelius are divided into three (3) zones with varying
restrictions, including the stream side zone (located immediately adjacent to the water
body with no disturbance allowed), managed use zone (located adjacent to the stream
side zone with minimal disturbance allowed), and upland zone (located adjacent to the
managed use zone with clearing and lawns allowed). S.W.I.M. buffers in the Town of
Cornelius do not have zones and are to be left undisturbed. All S.W.1.M. buffers vary in
width depending on the size of the upstream drainage area. The width of the zones
within these buffers also varies. Appendix 3 provides a summary of the S.W.I.M. buffer
requirements as well as an illustration of the different S.W.1.M. buffer zones.

3. Post-Construction Buffers — The post-construction buffer requirements went into effect
on June 30, 2007 in Mecklenburg County and the six (6) Towns, and July 1, 2008 in the
City of Charlotte, through the adoption of post-construction ordinances contained in
either the respective jurisdictions’ existing zoning ordinances or their City Code. These
buffer requirements apply to intermittent and perennial streams and the ponds that they
intersect in Charlotte-Mecklenburg and not to the shoreline of the Catawba River lakes.
Buffer requirements vary based on established post-construction districts. Appendix 4
contains a map that illustrates these districts. The purpose of these buffers is to establish
storm water management requirements and controls to prevent water quality degradation
to the extent practicable and to comply with Phase | and Phase Il Storm Water Permit
requirements (NCGS 143-214.7). In general terms, post-construction buffers are an
expansion of the S.W.1.M. buffer requirements to include streams with smaller drainages,
but in several jurisdictions and watersheds these buffers go significantly beyond the
requirements established by S.W.I.M. Appendix 5 provides an overview of the post-
construction buffer requirements in a tabular format.

4. Goose Creek and Six Mile Creek Buffers — The Goose Creek buffer requirements went
into effect on February 1, 2009 for intermittent and perennial streams and the ponds that
they intersect in the Goose Creek Watershed in the Towns of Mint Hill and Matthews.
They are currently administered by Mecklenburg County Storm Water Services under
delegated authority from the N.C. Environmental Management Commission. The Six
Mile Creek buffer requirements went into effect with the adoption of the City of
Charlotte’s post-construction ordinance on July 1, 2008 and apply to intermittent and
perennial streams and the ponds that they intersect located in the Six Mile Creek
watershed. The Six Mile Creek buffer requirements are administered by Charlotte Storm
Water Services. The Goose Creek and Six Mile Creek buffers are incorporated into the
Town of Mint Hill and City of Charlotte post-construction ordinances, respectively.
These buffers are distinguished by the fact that both exist for the protection of the
Carolina heelsplitter, which is a federally endangered species of freshwater mussel.
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Disturbances are not allowed in these buffers unless specifically listed in the “Table of
Uses” contained in Appendix 6. Appendix 5 provides an overview of the Goose and Six
Mile Creek buffer requirements in a tabular format.

The widths of the four (4) buffer types described above vary significantly throughout Charlotte-
Mecklenburg. Refer to Appendices 2, 3 and 5 for the buffer widths associated with the different
buffer types. One similarity shared by all stream buffers in Charlotte-Mecklenburg is that their
widths are measured horizontally on a line perpendicular to the stream, landward from the top of
the bank on each side of the stream. The widths of the lake buffers contained in the water supply
watershed rules are measured in the same manner, but the measurement originates from the full
pond elevation of each reservoir and not the top of the bank (see Section 2.1.3).

Water quality buffers are protected to varying extents depending on the type of buffer as
described above and the jurisdiction where it is located. For all buffer types, new structures are
not allowed in the buffer, including outbuildings, septic systems, home expansions, swimming
pools, etc., except gazebos and storage buildings are allowed in the upland zone of S.W.1.M.
buffers provided they are for non-commercial use and do not exceed 150 square feet. In
addition, existing trees are to remain in place for most buffer types with a few exceptions in
S.W.1.M. and post-construction buffers. Section 4 contains additional detail regarding the
allowable water quality buffer disturbances.
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Section 2 Applicability

2.1 POLARIS

The best tool currently available for determining if a buffer requirement might apply to a parcel
is the Property Ownership and Land Records Information System or POLARIS 3G located at
http://polaris3g.mecklenburgcountync.gov/. POLARIS is an interactive mapping system
available on the Internet that works by accessing and retrieving maps and GIS data layers
associated with real property in Charlotte-Mecklenburg. Mecklenburg County’s GIS
Department developed and maintains the system. Figure 2 provides a sample of the buffer
coverage available in POLARIS. By following the steps described below, POLARIS can be
used to access data layers and maps for a parcel to determine if a water quality buffer applies.

1. Enter Parcel ID # or address and depress Enter (upper left side of screen).

2. Select “Layers/Labels” (upper left side of screen).

3. Select “Water Quality Buffers (SWIM)” and “Post Construction Buffers” (left side of

screen).

4. Select “Legend” (upper left side of screen) to identify the type of buffer indicated on the
parcel as illustrated in Figure 2 below.
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Figure 2: Identifying the Type of Buffer Using POLARIS

A parcel that is indicated in POLARIS as having a water quality buffer may or may not be
subject to buffer requirements under the law. The final determination regarding the applicability
of a water quality buffer to a parcel of land should be made utilizing the following three (3) steps
as described further in the proceeding subsections:

1. Review of the applicability and exemption provisions of the applicable ordinance(s);
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2. Delineation of the stream and/or lake shoreline on the ground; and
3. Delineation of the buffer area on the ground around the stream and/or lake shoreline.

2.2 Applicability and Exemption Provisions of Ordinances

The four (4) different buffer types have different requirements regarding their application to a
parcel of land as described in the applicability and/or exemption provisions of the applicable
ordinances. Appendix 7 provides a summary of the applicability and exemption requirements for
the different buffer types by jurisdiction; however, it is extremely important to review the actual
ordinance language to make a final determination. Information is provided below to facilitate
access to the ordinances for the four (4) buffer types. Some general information regarding
applicability and exemption provisions in the different buffer ordinances is provided in the
following subsections.

1. Water Supply Watershed Ordinances — Refer to the Zoning Ordinance for the jurisdiction
where the parcel of land is located and review the “Applicability” section under the
appropriate “Watershed Overlay District.” For example, if the parcel is located in the
Mountain Island Lake Watershed in the Town of Huntersville you would review the
Applicability Section of the Mountain Island Lake Watershed Overlay District found in
the Town of Huntersville’s Zoning Ordinance. These ordinances are available at the
following website: http://stormwater.charmeck.org (select “Regulations”, select
jurisdiction where the parcel is located, select “Water Supply Watersheds”, select
“Planning”, “Zoning” or “Watershed” ordinance).

2. S.W.I.M. — Refer to the Applicability Section of the S.W.1.M. Stream Buffer Ordinance
adopted for the jurisdiction where the parcel is located by using the following website:
http://stormwater.charmeck.org (select “Regulations”, select jurisdiction where the parcel
is located, select “Surface Water Improvement & Management (SWIM)”). The S.W.1.M.
Stream Buffer Ordinance for the jurisdiction is also available in the jurisdiction’s Zoning
Ordinance located on their website under “Planning Department.”

3. Post-Construction Buffers — Refer to the Applicability Section of the Post-Construction
Ordinance adopted by the jurisdiction where the parcel is located by using the following
website: http://stormwater.charmeck.org (select “Regulations”, select jurisdiction where
the parcel is located, select “Post-Construction (PCSQO)”).

4. Goose Creek and Six Mile Creek Buffers — For the Goose Creek buffer, refer to
Subsection 305(C)(2) of the Post-Construction Ordinance for the Town of Mint Hill
using the directions provided in #3 above. For Six Mile Creek, refer to the Applicability
Section of the Charlotte Post-Construction Storm Water Ordinance using the directions in
#3 above. The specific language regarding the Six Mile Creek buffer is provided in
Section 18-145(b)(4) of this ordinance.

2.2.1 Existing Lots and Existing Development

The biggest determining factors for the applicability of buffer ordinances are the date when a lot
was subdivided, or a subdivision plan submitted compared to the effective date of the ordinance.
For S.W.1.M. buffers countywide, if a lot is included in a recorded subdivision plat prior to the
ordinance going into effect, then the buffer provisions do not apply regardless of whether the lot
is developed or undeveloped. For S.W.1.M. buffers, redevelopment or expansion to development
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on these existing lots that are otherwise excluded from buffer requirements cannot result in an
increase of impervious area in the buffer without prior approval and mitigation. For post-
construction buffers in the City of Charlotte and its ETJ, the buffer does not apply if a lot was
described by metes and bounds in a recorded deed prior to the effective date of the ordinance and is
not part of a larger development or redevelopment provided any one (1) of the following conditions
is satisfied:

1. Lot is less than 20,000 square feet;

2. Cumulative disturbance is less than one acre and existing and proposed future development
of the lot will cumulatively create less than 24% built-upon area based on lot size as
shown on a survey; or

3. Lotisincluded in a preliminary subdivision plan application or a construction plan for
required improvements in the case of a minor subdivision, that has been submitted and
accepted for review prior to the effective date of the ordinance. For verification, the
actual subdivision plan, which is different from the plat, must be provided showing the
lot. The burden of proof is on the owner of the lot to provide this verification.

In the City of Charlotte and its ETJ, all lots exempt from the post-construction ordinance are to
be instructed to comply with the following buffer provisions:

1) Maintain a 10-foot undisturbed, vegetated buffer measured from the top of bank on both
sides of the stream.

2) Streams to be piped must get approval (or provide notification in an NOI) from the Corps
of Engineers and the State for the disturbance. Mitigation techniques approved as part of
the Charlotte-Mecklenburg Buffer Implementation Guidelines are required for these
piped streams.

For the Phase Il jurisdictions outside the City of Charlotte and its ETJ, this exemption from the
post-construction buffer requirement is handled differently. In the Phase I jurisdictions, if a lot
is shown on a subdivision plat that includes infrastructure such as roads, then it is assumed that a
subdivision plan approval process did occur and the lot is exempt from post-construction
ordinance requirements, including buffers. If no infrastructure is shown on the plat, then the
post-construction ordinance would apply in the absence of additional information that would
indicate that a subdivision plan review occurred.

Water supply watershed buffers do not apply to existing development that occurred prior to the
ordinance going into effect. However, existing lots that are undeveloped and the redevelopment
or expansion of existing developments are subject to the buffer requirements. This is not the
case in the Town of Cornelius where no trees larger than 2 inches in caliper can be removed from
a watershed buffer for both existing lots and existing developments, unless the tree is diseased.
The Town of Cornelius allows the removal of trees less than 2 inches in caliper in the watershed
buffer provided they are replaced with an acceptable ground cover that stabilizes and filters
storm water runoff. For Goose and Six Mile Creeks, an existing use is allowed to be maintained
but if the existing use is changed to another use, the stream buffer requirements apply. Change
of use includes the following:

« To add built-upon area within the stream buffer;

» An agricultural operation within the stream buffer is converted to non-agricultural; or

» A lawn within the stream buffer that ceases to be maintained.



/ Charlotte-Mecklenburg

'y %/ 4,STORM
==xWATER Charlotte-Mecklenburg Water Quality Buffer Implementation Guidelines

For Goose and Six Mile Creeks, the redevelopment of an existing development is exempt from
buffer requirements provided the following conditions are met:

« The redevelopment occurs on the same footprint as the existing development.

+ Existing storm water controls remain, including diffuse flow conditions.

« The redevelopment of nonresidential structures results in the disturbance of less than a

half-acre.
» The site remains vegetated in a manner similar to existing conditions.
» Applicable storm water control requirements are met.

On May 30, 2023, Jason Burdette, Planning Director for the Town of Davidson, informed Rusty
Rozzelle with CMSWS that if an existing structure located in a buffer of any type is removed
then compliance with the buffer rules would be required for any new development without any
allowance for the pre-existing impervious area in the buffer. Mr. Burdette explained that they
would consider the existing structure in the buffer as a nonconformity; therefore, according to
Section 12 of their Planning Ordinance when the nonconformity is removed any redevelopment
must meet the requirements of the ordinance including the buffers. The Town would allow an
extension to the existing structure in the buffer if CMSWS approved a mitigation plan.

2.2.2 Vested Rights

Vested rights allow a landowner to proceed with a development project without regard to any
subsequently promulgated land use regulations, including the buffer rules described in this
document. There are generally two (2) categories of vested rights: 1) statutory vested rights and
2) common law vested rights. Statutory vested rights exist because North Carolina statutes grant
the power to determine vested rights to local governments as part of their overall zoning
authority. N.C. General Statute §153A-344.1 and 160A-385 contain specific language regarding
statutory vested rights. The general criteria for statutory vested rights are as follows: 1) A site
specific development plan; 2) Reviewed after proper notice at a quasi-judicial public hearing;
and 3) Approved by the local government. The ordinances for each of the buffer types as
described above contain more specific language regarding vesting. Common law vested rights
exist because the courts have reviewed the facts of various cases and developed criteria for the
“fairness” test when the government seeks to impose new rule requirements on an entity. The
four (4) basic criteria are: 1) substantial expenditures; 2) made in good faith; 3) in reliance on a
governmental permit; and 4) a detriment resulting from changing the project to comply with the
new rules. All four (4) of the criteria must be met because they build upon one another. The
common law vested right applies to all land development activity and may not be specifically
spelled out in the applicable ordinance. Another very important fact regarding a common law
vested right is that the rights never expire as described in a written determination provided by
Marvin Bethune, Mecklenburg County Attorney, on September 28, 2016. According to Mr.
Bethune, common law vested rights never expire because the rights run with the land. If a
property is located in a subdivision that was determined to have a common law vested right, then
the property, like the subdivision, would never be subject to buffer requirements because the
ordinance does not apply and will never apply. This is true regardless of the property’s state of
development. For example, a 50-year old house on a property with no common law vested right
is subject to buffer rules and could not build in the buffer; however, a house built yesterday
where there is a common law vested right can build in the buffer because the ordinance does not
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and never will apply. The fairness of this situation may be questioned, but it is simply a matter of
law according to Marvin Bethune.

2.2.3 Rezonings

Rezonings approved prior to the effective dates of the different buffer rules are considered vested
and are not subject to buffer requirements unless the buffer requirement is specifically called out
in the rezoning. This determination was provided by Shad Spencer, the Zoning Administrator
for the City of Charlotte. Staff with Charlotte-Mecklenburg Storm Water Services agree with
this determination and will consider it applicable to all rezonings approved in Mecklenburg
County, including the City of Charlotte and Towns. This exemption from buffer requirements
will not apply if significant changes occur to an approved rezoning plan as determined by the
Zoning Administrator for the applicable jurisdiction.

2.2.4 Applicability of State Buffer Requirements

In Mecklenburg County, NCDEQ enforces two (2) different buffer rules, including the following
for the Catawba River and Goose Creek, respectively:
e 15A NCAC 02B .0243
e 15A NCAC 02B .0605 (buffer widths) and 15A NCAC 02B .0607 (buffer types and
managing activities)

Regarding NCDEQ’s Catawba buffer rules, the local water supply watershed buffers are wider;
therefore, these rules will govern unless due to applicability provisions the local rule is excluded
in which case the State rule will apply if applicable. For Goose Creek, the local and State buffer
rules are identical except for the Table of Uses. The local Goose Creek buffer rules are
contained in Mint Hill’s Post-Construction Ordinance adopted on June 30, 2007 and revised on
March 11, 2010 following the delegation of authority to Mecklenburg County by the NC
Environmental Management Commission to enforce the State’s Goose Creek rules. The March
11, 2010 version of Mint Hill’s ordinance was identical to State law as of its effective date on
February 1, 2009. On September 23, 2015, House Bill 44 was ratified resulting in changes to the
buffer requirements contained in the ordinance effective July 21, 2016. In 2022, the State made
changes to the Table of Uses for Goose Creek buffers resulting in ordinance changes effective
October 13, 2022, which is the version currently on the Storm Water and Mint Hill websites.

The State and not local buffer rules will apply to the following as stipulated in 15A NCAC 02B
.0614 (13) (b) for the Catawba River and 15A NCAC 02B .0607 (k) (4) for Goose Creek:
Activities undertaken by the State

Activities undertaken by the United States

Activities undertaken by multiple jurisdictions

Activities undertaken by local units of government

Forest harvest activities described in Rule .0608 of this Section

Agricultural activities

The contact for the State buffer rules is as follows:
Shelton Sullivan
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401 & Buffer Permitting Branch, Division of Water Resources, North Carolina Department
of Environmental Quality

Location: 512 N. Salisbury Street, Archdale Building #942G, Raleigh, NC 27604

US Mail: 1617 Mail Service Center, Raleigh, NC 27699-1617

Email: shelton.sullivan@ncdenr.gov

Office Phone: (919) 707-3636

Cell Phone: (984) 272-7626

2.3 Stream and Lake Shoreline Delineation

The stream and lake shoreline must be properly delineated to confirm whether a buffer
requirement applies to a parcel. The delineation methods vary based on the type of buffer and
jurisdiction. Table 1 indicates the delineation methods to be used.

Table 1: Stream and Lake Shoreline Delineation Method

Stream and/or
Buffer Type Jurisdictions Lake Shoreline Delineation Method (1)
Buffer Delineation
Post- Cornelius, Huntersville, Mint Hill Perennial and Mecklenburg County GIS
Construction (except Goose Creek), Pineville, intermittent streams | (POLARIS)
and Meck. Co.
Post- Davidson, Matthews, and Charlotte | Perennial and Certified professional using
Construction intermittent streams | approved State methodology
Goose Creek Mint Hill Perennial and Mecklenburg County GIS
intermittent streams | (POLARIS)
Six Mile Creek | City of Charlotte Perennial and Certified professional using
intermittent streams | approved State methodology
SW.IL.M Mecklenburg County, Charlotte, Streams draining Mecklenburg County GIS
Pineville >100 acres (POLARIS)
SW.I.M Cornelius, Huntersville, Matthews, Streams draining Mecklenburg County GIS
Mint Hill and Davidson >50 acres (POLARIS)
Water Supply | Charlotte, Davidson, Cornelius, and | Perennial streams USGS Maps
Watershed Huntersville and lake shoreline

(1) Onsite field delineations performed by a certified professional using approved State methodology always take
precedent over POLARIS and USGS maps for delineation of buffers (see Section 2.3.7).

2.3.1 Delineation of Post-Construction Buffers

Post-construction ordinances specify that buffers apply to perennial and intermittent streams as
described below. Buffers do not apply to ephemeral streams.

« Perennial: A well-defined channel that contains water year-round during a year of normal
rainfall with the aquatic bed located below the water table for most of the year.
Groundwater is the primary source of water for a perennial stream, but it also carries
storm water. A perennial stream exhibits the typical biological, hydrological, and
physical characteristics commonly associated with the continuous conveyance of water
(15A NCAC 02B .0233(2)(i)).

« Intermittent: A well-defined channel that contains water for only part of the year,
typically during the winter and spring when the aquatic bed is below the water table. The
flow may be heavily supplemented by storm water runoff. An intermittent stream often

10


https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fportal.ncdenr.org%2Fweb%2Fwq%2Fws&data=05%7C01%7CRusty.Rozzelle%40mecklenburgcountync.gov%7Cccc7b24e104743640bc508da5abf2869%7C02d870a2d76b4858b1dbc0a67ed545c8